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The DMA’s first
opinion, and the
case law 1t walked

past (Bytedance,
C-627/24 P)*

Descartes opened his method with a refusal. The first
of his four precepts was “never to accept anything for
true which I did not clearly know to be such”, and to
admit into judgement nothing that was not presented
“so clearly and distinctly as to exclude all ground
of doubt”. The Digital Markets Act was written on
the opposite precept. Where three numbers are met,
the Commission accepts as true that a company is
a gatekeeper, and the company must dislodge the
belief.

On 15 October 2026, Advocate General Biondi
delivered the first opinion in a DMA case to reach
the Court of Justice, Bytedance v_Commission, and
spent the first fifty-seven points on what it takes to
dislodge that belief. His answer is a “high degree of
plausibility”. That asks more of the company than
Bytedance wanted, which was that doubts should
suffice, and less than the DMA’s own words
“exceptionally”” and “manifestly” seemed to promise,
which was something close to certainty.

The opinion proposes to dismiss the appeal. Two
limits should be stated before anything else. The
Court asked the Advocate General to address only
the first and third parts of the first ground of appeal
and the Commission’s request for a substitution of

grounds (point 11), so three parts of Bytedance’s case
have no opinion at all. And an opinion is not a
judgment. What follows reads the opinion as a text,
against the record, and says what the Court would be
adopting if it followed it.

The Competition System is about competition law,
and the DMA is, by its own account, not competition
law. With Godefroy de Boiscuillé, I have argued
elsewhere, from the enforcement record of 2024 to
2026, that the DMA’s operative content is unilateral
conduct control of the Article 102 kind under a
harmonization label, and that the regulation delivers
the same outcomes as Article 102 at a lower
evidentiary cost (Questioning the Digital Markets
Act’s Legality). That paper looked at the obligations
and the fines and set the designation machinery aside,
as the one part of the DMA with no counterpart in
Article 102. This opinion is about that machinery,
and, if anything, it reinforces the argument. The
designation stage borrows the one concept it shares
with Article 102, the ecosystem, from an Article 102
judgment, and discards the evidentiary discipline that
comes with it, the burden on the authority, the
ordinary standard of proof, the open evidentiary
window and the hearing on the objections. An
instrument that keeps the vocabulary of competition
law and drops its method is what the paper described
from the enforcement end. The opinion shows the
same design at the entrance.

The method, 1n four
sentences

The opinion’s 186 points were matched to the
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paragraphs of the General Court judgment they
review and to the sixteen judgments they cite, each
checked at the paragraph in the corpus or on
EUR-Lex. Three words the opinion turns on,
“ecosystem”, “multi-homing” and the standard of
proof, were then searched across the 1,061 judgments
of the corpus and the 8,859 Commission merger
decisions in a companion corpus. The judgments the
opinion does not cite were located by their distance in
the graph from the ones it does, so that the omissions
could be listed rather than guessed at. Above the
paywall, paragraph numbers refer to the opinion
unless another text is named. Below it, every passage
is reproduced verbatim.

The opinion in four
points

The first point concerns the standard of proof, and
where the Advocate General found it. Article 3(5) of
the DMA lets a company that meets the thresholds
present “sufficiently substantiated arguments” that
“manifestly call into question” the presumptions.
Bytedance said that doubts or prima facie evidence
should suffice to force a market investigation. The
General Court had said the arguments must show
“with a high degree of plausibility” that the
presumptions are called into question, and had twice
used the word “exceptionally” on the way (General
Court, paragraphs 70 and 71). The Advocate General
calls that word “unfortunate” (point 43) and keeps the
standard, restated in words of his own (point 36). The
arguments “have to be genuinely compelling, with
no easily identifiable weaknesses in their capacity
to rebut the presumption”. He adds one thing the
General Court had not said. The third subparagraph
of Article 3(5) provides that, where a company does
present such arguments, the Commission “may” open
a market investigation. On the Advocate General’s
reading the word gives the Commission no choice.
It “cannot reject those arguments without opening a
market investigation” (point 23).

Where does that standard come from? Not from
competition law. The opinion cites twelve judgments
under sixteen case numbers. Six are competition
cases, every one of them cited for a point of appellate
procedure, the scope of review, distortion of
evidence, the duty to state reasons. Three are
intellectual property cases, two on trade marks and
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one on designs, cited for what distortion of evidence
means and for what the right to be heard does not
require. One is an anti-dumping case, one concerns
the return of an illegally staying migrant, one is a
dispute over an EU research grant. Not one is cited
for what Article 102 says about proving or
rebutting dominance, and not one is a merger
case. The corpus confirms the gap from the other
side. The phrase “high degree of plausibility” appears
in exactly one of the 1,061 judgments, the Bytedance
judgment under appeal. So does “manifestly call”.
The DMA’s standard of proof has a pedigree of one.

What would the standard have looked like if it had
been built on Article 102? Under Regulation 1/2003
the burden of proving an infringement rests on the
authority. The Court has accepted since Hoffmann-La
Roche that very large market shares are in themselves
evidence of dominance “save in exceptional
circumstances”, a presumption the Commission must
still build a decision around and the company rebuts
under the ordinary rules of evidence. Since Infel in
2017, where a company submits evidence during the
administrative procedure that its conduct could not
foreclose, the Commission must analyse it. Since
Galp, PROAS and Servier, a company may put
evidence before the General Court for the first time.
Bytedance cited the last three. The Advocate General
answers that under the DMA all rebuttal material
must come with the notification and nothing later
(points 130 and 131). On each of the four variables,
who bears the burden, how strong the showing must
be, when the evidence can be produced, and what
the authority must do with it, the DMA as read
by the opinion is the inverse of Article 102. That
is not an error in the opinion. It is the design of
the regulation, which the opinion calls at point 2
“a familiar legislative technique”. The technique is
familiar from anti-dumping, trade marks and
immigration, not from the law of dominance, and
the opinion’s citations say so.

The graph adds what the citations leave out. Start
from the four competition judgments the opinion
does cite, Generics, Galp, PROAS and Servier, and
walk outward. One edge from PROAS sits Eni,
which restates the Court’s rule on rebuttable
presumptions, and behind it Elf Aquitaine, where the
Court held that a presumption remains within
acceptable limits only so long as evidence to the
contrary can be adduced and the rights of the defence
are safeguarded. Two steps away sits Aalborg Port-
land, which lets the facts require a company to
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explain itself but keeps the legal burden on the
Commission. At the standard-of-proof node sit Im-
pala and CK Telecoms, which fix what the
Commission must show to prohibit a merger, that
harm is more likely than not. None of these is in
the opinion. The audit lists eight such judgments and
what citing each would change. None makes the
opinion wrong. Four would have given it a
competition-law source for what it holds. Three
would have forced it to say out loud what it leaves
implicit, that a company must show more to escape
designation than the Commission must show to block
a merger, and must do so without the hearing EIf
Aquitaine makes a condition of the presumption’s
validity.

The same borrowing decides the second ground of
appeal. The General Court had found that the
Commission infringed Bytedance’s right to be heard
on two findings and had refused to annul because
the outcome would not have changed (General Court,
paragraphs 353 and 370). The Advocate General
finds no infringement at all. Article 34(1) and (3)
of the DMA, which govern the hearing before a
decision, do not apply to a designation made on the
presumptions alone (points 146 to 150). The Charter
applies, but it does not oblige the Commission to
disclose its provisional assessment of the company’s
own evidence before deciding (point 159). The
authorities for that are a trade-mark appeal and the
migrant case. The General Court had cited Slovak
Telekom for the same right. The opinion keeps the
right and drops the source. The reader may compare
Article 27 of Regulation 1/2003, under which the
Commission “shall base its decisions only on
objections on which the parties concerned have been
able to comment”. The opinion concedes that the
boundary it draws “may be difficult to draw” (point
160).

The second point concerns the word “ecosystem”,
and it reaches beyond the DMA. Since 2024, the
word has been given content in three places. The
General Court in Bytedance defined it from the
DMA’s recitals as a space where “several categories
of suppliers, customers and consumers are brought
together and interact within a platform” whose
products “may overlap with, or be connected to, each
other in terms of their horizontal or vertical
complementarity” (General Court, paragraphs 128
and 129). The Advocate General endorses that
definition (point 60). The General Court in Booking/
eTraveli, last month, in a judgment analyzed here,

used “travel ecosystem” seventeen times and defined
it nowhere, treating it as a thing Booking’s internal
documents said would be “difficult for competitors
to replicate”. And the Commission’s draft merger
guidelines (analysis here) make an ecosystem the
setting for a new head of harm, entrenchment, and
define it in a footnote as “a primary core product
and several secondary (digital) products whose
consumption is connected to the core product”, citing
the General Court’s Android judgment as the
example.

Set the texts side by side and one thing stands out.
The General Court’s DMA definition at paragraph
129 of Bytedance is, almost word for word, its Article
102 definition at paragraph 116 of Google Android in
2022, “a digital ‘ecosystem’, which brings together
several categories of supplier, customer and
consumer and causes them to interact within a
platform”. Bytedance does not cite Android. It
attributes the sentence to the DMA’s recitals. The
DMA’s first judicial definition of an ecosystem is
therefore an Article 102 definition travelling under
a new name. The record behind the word is thin.
“Ecosystem” appears in 7 of 1,061 judgments and in
69 of the merger cases in the decisions corpus, 52 of
them since 2016 and none before 2008. A concept
the Court of Justice has itself used as a legal category
once, at paragraph 273 of Android this July, now
anchors a designation regime, a merger prohibition
and a draft head of harm.

The third point concerns multi-homing, i.e., the
fact that users use several competing services in
parallel. Bytedance’s central factual argument was
that 77 to 82 per cent of TikTok’s users also use
Facebook or Instagram, so TikTok locks nobody in.

The General Court answered that high multi-homing
says nothing about intensity of use and that the
asymmetry is explained by Facebook and Instagram
having been there first. Lock-in “may arise even in
the presence of multi-homing” (General Court,
paragraphs 179, 198 and 200). The Advocate General
holds that Bytedance is “incorrect to assert that there
is necessarily a link between multi-homing and a
lack of lock-in effects” (point 111). Booking made
the same argument to the same court two years later
about hotels listing on several agencies, and did
better without it changing anything. The General
Court held that the Commission had failed to
examine Booking’s evidence that hotels use channel
managers to list on many agencies at once, so that
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its finding that hotels would drop rival agencies was
unsubstantiated (Booking, paragraphs 415 to 417). It
then upheld the prohibition on an overall assessment
of the rest of the evidence (paragraph 473). Before
the EU Courts the argument has been rejected on the
merits once, endorsed as rejected by the Advocate
General, and in Booking it won a point about the
Commission’s method that left the outcome
untouched.

Before the Commission it is a different story. The
term appears in 41 merger decisions between 1998
and 2025. In 19 of them the Commission relied on
multi-homing to dismiss or reduce a concern, Face-
book/WhatsApp, Microsoft/GitHub and Amazon/
MGM among them. In 7 it rejected the argument,
and the seven include all three prohibitions in the
set, MCI WorldCom/Sprint, Deutsche Borse/LSE and
Booking/eTraveli, with Microsoft/LinkedIn, Meta/
Kustomer and Broadcom/VMware, which ended in
commitments. The Courts only see the second group,
because nobody appeals a clearance, so the
Luxembourg record is a selected sample. But the
selection cuts one way. The argument that wins at the
Commission has not yet changed an outcome at the
Court, and the opinion, if followed, will make it the
law of the DMA that it cannot win on its own.

The fourth point is about what the opinion leaves
to the Court. It says nothing on three parts of the
first ground, because the Court asked it not to. It
says nothing on the paragraph of the General Court
judgment that Booking/eTraveli relied on last month,
paragraph 40, which holds that quantitative and
qualitative evidence cannot be neatly separated, so if
the Court follows the opinion that paragraph survives
untouched and the Booking judgment’s use of it
stands. And it says something the General Court had
not said, in the company’s favour, that a sufficiently
substantiated challenge obliges the Commission to
open a market investigation. The next gatekeeper to
notify will cite point 23. The Commission will cite
point 36. Both will be right, and the Court will have
to say which sentence governs.

What the opinion
settles

Descartes refused to accept as true what he could
not see clearly. The DMA accepts as true what three
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numbers say, and the opinion makes the company’s
road back a steep one, with a standard of proof that
has no source in competition law and a right to be
heard borrowed from trade-mark and immigration
cases. The evidentiary window closes with the
notification. None of that is a criticism of the
Advocate General, who read the regulation as it was
written. It is a description of what the regulation
is. If the Court follows him, the first thing the
DMA will have established at the highest level is
that its procedure owes nothing to Articles 101
and 102, and the second is that the one concept
it shares with them, the ecosystem, was copied
from an Article 102 judgment without saying so.
The regulation that disclaims competition law has
borrowed its vocabulary and declined its method, and
the judgments that would have supplied the method
sit one or two edges away in the graph. The audit
names them. 4. Descartes would have called that a
judgment reached with the doubt still in it. The
regulation calls it designation within 45 working
days.

What follows below the paywall is the audit that
sustains the four points above. It is written to be
dropped into a brief. If you advise a company that
will notify under the DMA, sit in an authority that
will read the next designation, or write about the
DMA for a living, this, I hope, should help:

* Five figures. Where the opinion’s law comes from,
judgment by judgment. The omissions map, drawn
from the graph. The ecosystem matrix. The multi-
homing ledger across 27 years of merger
decisions. The two words that exist in one
Jjudgment only.

* The opinion in one table, proposition by
proposition, each mapped to the General Court
paragraph it reviews and the authority it cites,
marked restates, narrows or innovates, so you can
see in one screen where the Advocate General
added law and where he copied it.

* The standard-of-proof passages verbatim, opinion
against judgment, beside the Article 102 passages
that would have governed the same question,
Regulation 1/2003, Hoffmann-La Roche, Intel,
Galp and Servier. Four variables, two columns.

o The omissions map. Eight judgments that sit one
or two edges from the opinion’s own authorities
and never appear in it, each quoted at the
paragraph, with whether it helps or hurts the
opinion and what citing it would change. It ends
with the three paragraphs the next notification
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should cite, and the one the Commission will not
want cited.

e Every judgment the opinion cites, checked at the
paragraph, with the area of law and the fit, and
the finding that not one is cited for a rule of
competition law.

* Five definitions of “ecosystem” side by side,
Android, Bytedance, the opinion, Booking and the
draft merger guidelines, with the sentence the
General Court copied from its own Article 102
Jjudgment without saying so, and the counts over
time in 1,061 judgments and 8,859 decisions.

*  The multi-homing ledger. Forty-one Commission
decisions since 1998 coded as accepted, rejected
or descriptive, with the names, the three Court
passages, and the pattern that explains why it
wins in Brussels and has not yet changed an
outcome in Luxembourg.

o The right to be heard, with the trade-mark and
immigration paragraphs the opinion built it from,
set against Article 27 of Regulation 1/2003. Then
five predictions on what the Court will do, dated,
to be scored at judgment.

The audit

Opinion delivered 15 October 2026 (original
language English) on the appeal against the General
Court’s judgment of 17 July 2024 in T-1077/23,
which upheld the Commission’s decision of 5
September 2023designating Bytedance a gatekeeper
for TikTok under Article 3 of the DMA. Hearing 12
May 2026. The opinion addresses, at the Court’s
request, the first and third parts of the first ground of
appeal and the Commission’s request for substitution
of grounds (point 11), and proposes dismissal (points
185 and 186). Corpus, 1,061 judgments of the Court
of Justice and the General Court, and 8,859
Commission merger decisions. Point numbers refer
to the opinion, paragraph numbers to the General
Court unless another text is named. Quotations are
verbatim from the official English texts.

Exhibit 1: The map

Thiteen judgments cied n the Opinion, by area of law

Exhibit 2: The stan-
dard of proof, in the
opinion and in the
judgment

¢ Opinion, point 23. “On that interpretation, where
an undertaking submits sufficiently substantiated
arguments manifestly calling into question the
presumptions laid down in Article 3(2) of the
DMA, the Commission cannot reject those
arguments without opening a market
investigation, unless it is already apparent that the
requirements under Article 3(1) are not satisfied in
view of the circumstances in which the CPS
operates. By contrast, where the arguments
submitted do not manifestly call into question
those presumptions, the Commission may reject
them without opening a market investigation.”

¢ QOpinion, point 30. “To summarise, if the
quantitative thresholds under Article 3(2) of the
DMA are met and the undertaking seeks to
challenge the resulting presumptions, the specific
trigger for opening a market investigation is the
presentation of sufficiently substantiated
arguments that manifestly call into question those
presumptions. Presented with such arguments, the
Commission either (i) opens a market
investigation to verify whether the undertaking
has demonstrated that the qualitative requirements
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are, exceptionally, not met due to the
circumstances in which the relevant CPS operates,
or (ii) considers that, already at this stage, it is
clear that that is the case; ‘exceptionality’ is thus
clearly demonstrated ab initio. Conversely, if the
arguments do not manifestly call into question the
presumptions, the Commission may reject them
without further examination within a market
investigation.”

Opinion, point 34. “Next, the standard of proof
required by Article 3(5) of the DMA is not
satisfied by mere prima facie evidence. Rather, the
requirement that the presumptions be ‘manifestly’
called into question indicates that the undertaking
must adduce evidence that the presumptions
should not apply. If the mere casting of doubt or
contesting of the presumptions were to be
considered sufficient, the Commission would be
obliged to open a market investigation in each
case where an allegation to that effect is raised.
Such an interpretation would compromise the
objective of the presumption mechanism, which is
intended to ensure a fast designation procedure
and the effective application of the DMA. (9)
Moreover, it ould also obfuscate the difference
between a presumption-based designation
pursuant to Article 3(2) thereof and a designation
pursuant to Article 3(8) thereof: in practice, in
both scenarios, the Commission would ultimately
always be required to undertake a market
investigation.”

Opinion, point 36. “Thus, in order to ensure the
effective application of the DMA and the
swiftness of the designation process, (10) as well
as to make it possible for its provisions to apply to
the market actors whose CPS may impact the
digital sector in a manner that the DMA aims to
limit, the standard of proof required by Article
3(5) amounts to a high degree of plausibility. (11)
The arguments have to be genuinely compelling,
with no easily identifiable weaknesses in their
capacity to rebut the presumption, in order to be
considered as ‘manifestly’ calling it into
question.”

Opinion, point 43. “While the use of the term
‘exceptionally’ in paragraphs 70 and 71 of the
judgment under appeal may be unfortunate, a
comprehensive reading of the judgment does not
disclose the error of law alleged by Bytedance.”

e-Competitions News Issue | Preview

¢ Opinion, point 49. “In that setting, in spite of the

wording of paragraphs 70 and 71 of the judgment
under appeal and the use of the term
‘exceptionally’ contained therein, the standard of
proof formulated by the General Court in
paragraphs 39 to 72 perfectly matches the
standard of proof required by the DMA and
described in point 36 of the present Opinion.”

The General Court passages under review.

¢ General Court, paragraph 66. “Thus, the

Commission referred to the requirement to adduce
‘convincing’ evidence to rebut the presumption
laid down in Article 3(2) (b) of the DMA only
once, in recital 126 of the contested decision, with
the result that this is an isolated occurrence.
Furthermore, if that reference were to be
understood, as the applicant claims, as meaning
that the applicant must adduce evidence which
rebuts that presumption once and for all, such a
requirement would indeed not correspond to the
standard of proof required under Article 3(5) of
the DMA. However, in the present case, nothing
in the contested decision, read in its entirety,
suggests that, by the term ‘convincing’, the
Commission intended to require that evidence
rebutting that presumption once and for all be
produced.”

General Court, paragraph 70. “Such a standard
of proof does not correspond to that established in
the third subparagraph of Article 3(5) of the
DMA, under which a market investigation may be
opened where the arguments of the undertaking
concerned are sufficiently substantiated so as,
exceptionally, manifestly to call into question the
presumptions laid down in Article 3(2) of that
regulation.”

General Court, paragraph 71. “It is indisputably
apparent from the terms ‘exceptionally’ and
‘manifestly’, in Article 3(5) of the DMA, that the
standard of proof required of the undertaking
concerned is high, in the sense that the arguments
presented by that undertaking must be capable of
showing, with a high degree of plausibility, that
the presumptions laid down in Article 3(2) of the
DMA are called into question. The standard of
proof put forward by the applicant, namely proof
of the existence of mere ‘doubts’ or ‘prima facie’
evidence, is hence lower than that required by the
DMA.”
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Two observations. The opinion’s formulation at point
36, “genuinely compelling, with no easily identifiable
weaknesses”, is not in the General Court judgment,
not in the DMA and not in any of the 1,061
judgments. It is the Advocate General’s. And point
23 adds an obligation the General Court did not state.
If the Court adopts both, the DMA will have a
standard that is high on content and binding on
consequence, which is more than either party asked
for.

Exhibit 3: What Ar-
ticle 102 would
have given

The opinion never puts the DMA’s mechanism beside
the law of dominance. This exhibit does, on the four
variables that matter.

Who bears the burden.

* Regulation 1/2003, Article 2. “In any national or
Community proceedings for the application of
Articles 81 and 82 of the Treaty, the burden of
proving an infringement of Article 81(1) or of
Article 82 of the Treaty shall rest on the party or
the authority alleging the infringement. The
undertaking or association of undertakings
claiming the benefit of Article 81(3) of the Treaty
shall bear the burden of proving that the
conditions of that paragraph are fulfilled.”

Under the DMA, recital 23 and Article 3(5) place on
the company the burden of

adducing evidence that the presumption should not
apply (opinion, points 33 and 53).

What a presumption of market power looks like in
Article 102.

¢ Hoffmann-La Roche (85/76), paragraph 41
(capitalisation as in the official
text). “FURTHERMORE ALTHOUGH THE
IMPORTANCE OF THE MARKET SHARES
MAY VARY FROM ONE MARKET TO
ANOTHER THE VIEW MAY LEGITIMATELY
BE TAKEN THAT VERY LARGE SHARES
ARE IN THEMSELVES , AND SAVE IN
EXCEPTIONAL CIRCUMSTANCES ,
EVIDENCE OF THE EXISTENCE OF A

DOMINANT POSITION .”

¢ AKZO (C-62/86), paragraph 60. “With regard to

market shares the Court has held that very large
shares are in themselves, and save in exceptional
circumstances, evidence of the existence of a
dominant position (judgment in Case 85/76
offmanlLa Roche v Commission [1979] ECR 461,
paragraph 41). That is the situation where there is
a market share of 50% such as that found to exist
in this case.”

The Article 102 presumption is evidential and
operates inside a decision the Commission must still
reason. The DMA presumption is statutory and
triggers designation unless rebutted to a high degree
of plausibility.

What the authority must do with the company’s
evidence.

¢ Intel (C-413/14 P), paragraph 138. “However,
that case-law must be further clarified in the case
where the undertaking concerned submits, during
the administrative procedure, on the basis of
supporting evidence, that its conduct was not
capable of restricting competition and, in
particular, of producing the alleged foreclosure
effects.”

* Intel (C-413/14 P), paragraph 139. “[As
rectified by order of 19 September 2017] In that
case, the Commission is not only required to
analyse, first, the extent of the undertaking’s
dominant position on the relevant market and,
secondly, the share of the market covered by the
challenged practice, as well as the conditions and
arrangements for granting the rebates in question,
their duration and their amount; it is also required
to assess the possible existence of a strategy
aiming to exclude competitors that are at least as
efficient as the dominant undertaking from the
market (see, by analogy, judgment of 27 March
2012, Post Danmark, C-209/10, EU:C:2012:172,
paragraph 29).”

¢ Google Shopping (C-48/22 P), paragraph 166.
“That demonstration, which may entail the use of
different analytical templates depending on the
type of conduct at issue in a given case, must
however be made in the light of all the relevant
factual circumstances, irrespective of whether
they concern the conduct itself, the market(s) in
question or the functioning of competition on that
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or those market(s). That demonstration must,
moreover, be aimed at establishing, on the basis of
specific, tangible points of analysis and evidence,
that that conduct, at the very least, is capable of
producing exclusionary effects (judgment of 21
December 2023, European Superleague Company,
C-333/21, EU:C:2023:1011, paragraph 130 and
the

case-law cited).”

Under the DMA as read by the opinion, the
Commission “does not conduct an independent
investigation into whether the requirements for
designation are met unless it decides to open a market
investigation” (point 148), and its task is “limited to
assessing the arguments and evidence submitted by
the undertaking” (point 148).

When the evidence can be produced.

* PROAS (C-616/13 P), paragraph 43. “In that
regard, as the Court has stated on many occasions,
the scope of judicial review provided for in
Article 263 TFEU extends to all the elements of
Commission decisions relating to proceedings
applying Articles 101 and 102 TFEU which are
subject to in-depth review by the General Court,
in law and in fact, in the light of the pleas raised
by the applicants and taking into account all the
elements submitted by them, whether those
elements pre-date or post-date the decision at
issue, whether they were submitted previously in
the context of the administrative procedure or, for
the first time, in the context of the proceedings
before the General Court, in so far as those
elements are relevant to the review of the legality
of the Commission decision (judgment of 21
January 2016 in Galp Energfa Espafia and Others
v Commission, C-603/13 P, EU:C:2016:38,
paragraph 72).”

¢ Servier (C-201/19 P), paragraph 124. “In
accordance with that case-law, if the Commission
succeeds in establishing the existence of potential
competition between two undertakings, on the
basis of a body of consistent evidence, and
without disregarding any evidence to the contrary
of which it actually became aware in the course of
the investigation conducted by it on an adversarial
basis, including evidence relating to potential
barriers to market entry, it is for those
undertakings to refute the existence of such
competition by adducing evidence to the contrary,
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which they may do either in the context of the
administrative procedure or, for the first time, in
the context of the proceedings before the General
Court (see, in the latter regard, judgment of 21
January 2016, Galp Energia Espaifia and Others v
Commission, C-603/13 P, EU:C:2016:38,
paragraph 72). Such a burden does not constitute
either an undue reversal of the burden of proof or
a probatio diabolica, since it is sufficient for the
undertakings in question to adduce evidence of a
positive fact, namely the existence of technical,
regulatory, commercial or financial difficulties
which, according to them, constitute
insurmountable barriers to one of them entering
the market. Once such evidence has been
adduced, it is for the Commission to ascertain
whether it invalidates its analysis as to the
existence of potential competition.”

¢ Opinion, point 130. “Moreover, the interpretation

according to which an undertaking could, in order
to challenge the legality of a presumption-based
designation decision, put forward new arguments
and evidence before the General Court is contrary
to the scheme and objectives of the DMA.”

* Opinion, point 131. “As I have already observed,

under the DMA, the burden of adducing evidence
to rebut the presumptions is borne by the
undertaking concerned. As explained by the
General Court in paragraph 233 of the judgment
under appeal, Article 3 of the DMA establishes a
procedure where all the elements seeking to call
into question the presumptions laid down in
paragraph 2 thereof are to be presented together
with the undertaking’s notification. The General
Court also correctly drew attention to
Commission Implementing Regulation (EU)
2023/814, (32) Article 2(3) of which requires the
undertaking concerned to provide its arguments in
an annex to its notification by clearly identifying
to which of the three cumulative requirements set
out in Article 3(1) of the DMA its arguments
relate and, for each argument, to explain why,
exceptionally, the CPS concerned does not satisfy
that requirement, despite the fact that it meets the
corresponding threshold laid down in Article 3(2)
of the DMA.”

Bytedance cited Galp, PROAS and Servier for the
rule that evidence may be roduced for the first time
before the General Court (fn 31). The opinion does
not dispute the rule for Articles 101 and 102. It holds

hed by up to 3 years




that the scheme of the DMA excludes it. That is the
clearest single place where the opinion declines to
let competition law govern the DMA, and it is the
one with the largest practical consequence for every
notifying
company.

Who is heard, and on what.

* Regulation 1/2003, Article 27(1). “Before taking
decisions as provided for in Articles 7, 8, 23 and
Article 24(2), the Commission shall give the
undertakings or associations of undertakings
which are the subject of the proceedings
conducted by the Commission the opportunity of
being heard on the matters to which the
Commission has taken objection. The
Commission shall base its decisions only on
objections on which the parties concerned have
been able to comment. Complainants shall be
associated closely with the proceedings.”

* Opinion, point 146. “Article 34(1) of the DMA
does not impose the same obligations on the
Commission before the adoption of a designation
decision made pursuant to Article 3(4) and (5) of
the DMA, where no market investigation is
opened since the quantitative thresholds of Article
3(2) are met and the arguments challenging the
presumptions do not manifestly call them into
question. That presumption-based mechanism for
a designation decision is simply not referred to
in Article 34(1) of the DMA.”

¢ Opinion, point 159. “Consequently, unless the
Commission has used its investigative powers
before opening a market investigation, (44) the
right to be heard does not require it to give the
undertaking an opportunity to comment on its
provisional assessment of the arguments and
evidence before it adopts its final decision.”

e Opinion, point 160. “Applying that distinction
may not always be straightforward in practice.
The boundary between assessing whether the
arguments and evidence submitted by the
undertaking are capable of calling a presumption
into question, on the one hand, and making its
own findings, on the other hand, may be difficult
to draw. In the absence of specific guarantees for
the protection of the undertaking under the DMA’s
presumption-based designation mechanism, (45)
the Commission should therefore exercise caution

and, to the extent possible, provide the
undertaking concerned with information on its
preliminary assessments. (46)”

Exhibit 4: Citation
integrity
Every judgment the opinion cites, with the paragraph,

the area of law and the fit. “Verified” means the
paragraph was read in the corpus or on EUR-Lex.

Twelve judgments cited under sixteen case numbers,
plus the judgment under appeal. Six concern
competition law and all six are cited for procedure.
Three of the six are Bytedance’s authorities, which
the opinion cites in order to hold that they do not
apply to the DMA. None is cited for the substance of
Article 102 or merger control. The corpus holds the
six competition judgments and Bytedance. The other
six are outside it and were checked live.

Exhibit 5: What the
graph places next to
the opinion, and the
opinion leaves out
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The omissions map

The graph links each judgment to the concepts it
decides and to the judgments it cites. Start from the
four competition judgments the opinion cites on the
evidentiary window, Generics, Galp, PROAS and
Servier, and walk outward. Two steps away, through
the burden-of-proof node that 90 judgments share,
the standard-of-proof node, the rebuttable-
presumption node and the right-to-be-heard node, sit
the judgments below. One of them, Eni, is a single
edge from PROAS, which cites it. one

appears in the opinion. For each, the table gives the
paragraph, the position in the graph relative to the
opinion’s own authorities, whether the judgment
supports the opinion or cuts against it, and what
citing it would change. The claim is not that the
omissions mislead. It is that a reader of the corpus
would expect each of them to be there, and that the
opinion reads differently with them in.

The passages, verbatim.

¢ EIf Aquitaine (C-521/09 P), paragraph 61. “In
those circumstances, if, in order to rebut that
presumption, it were sufficient for a party
concerned to put forward mere unsubstantiated
assertions, the presumption would be largely
robbed of its usefulness.”

¢ EIf Aquitaine (C-521/09 P), paragraph 62. “It
follows from the case-law, moreover, that a
presumption, even where it is difficult to rebut,
remains within acceptable limits so long as it is
proportionate to the legitimate aim pursued, it is
possible to adduce evidence to the contrary and
the rights of the defence are safeguarded (see, to
that effect, Case C-45/08 Spector Photo Group
and Van Raemdonck [2009] ECR 1-12073,
paragraphs 43 and 44, and EUR. Court H.R., the
Janosevic v. Sweden judgment of 23 July 2002,
Reports of Judgments and Decisions 2002-VII, §
101 et seq.).”
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* EIf Aquitaine (C-521/09 P), paragraph 70. “As
regards, moreover, the criticism set out in the first
indent of paragraph 44 above, that the size of the
shareholding in the subsidiary is in itself sufficient
to trigger the presumption of actual exercise of
decisive influence, it should be observed that the
fact that it is difficult to adduce the evidence
necessary to rebut a presumption does not in itself
mean that that presumption is in fact irrebuttable,
especially where the entities against which the
presumption operates are those best placed to seek
that evidence within their own sphere of activity.”

¢ Aalborg Portland (C-204/00 P), paragraph 79.
“Although according to those principles the legal
burden of proof is borne either by the
Commission or by the undertaking or association
concerned, the factual evidence on which a party
relies may be of such a kind as to require the other
party to provide an explanation or justification,
failing which it is permissible to conclude that the
burden of proof has been discharged.”

e Impala (C-413/06 P), paragraph 48. “Contrary
to what the appellants submit, it cannot therefore
be inferred from the Regulation that there is a
general presumption that a notified concentration
is compatible with, or incompatible with, the
common market.”

¢ Impala (C-413/06 P), paragraph 51, final
sentence. “In that regard, the inherent complexity
of a theory of competitive harm put forward in
relation to a notified concentration is a factor
which must be taken into account when assessing
the plausibility of the various consequences such a
concentration may have, in order to identify those
which are most likely to arise, but such
complexity does not, of itself, have an impact on
the standard of proof which is required.”

¢ CK Telecoms (C-376/20 P), paragraph 87. “In
those circumstances, having regard, in particular,
to the symmetrical structure of Article 2(2) and
(3) of Regulation No 139/2004 and to the
prospective nature of the Commission’s economic
analyses when conducting the review of
concentrations, it must be held that, in order to
declare that a concentration is incompatible or
compatible with the internal market, it is sufficient
for the Commission to demonstrate, by means of a
sufficiently cogent and consistent body of
evidence, that it is more likely than not that the
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concentration concerned would or would not
significantly impede effective competition in the
internal market or in a substantial part of it.”

» Hiils (C-199/92 P), paragraph 150. “It must also
be accepted that, given the nature of the
infringements in question and the nature and
degree of severity of the ensuing penalties, the
principle of the presumption of innocence applies
to the procedures relating to infringements of the
competition rules applicable to undertakings that
may result in the imposition of fines or periodic
penalty payments”

¢ Slovak Telekom (C-165/19 P), paragraph 80.
“As regards the complaint that the General Court
erred in law by failing to acknowledge an
infringement of the appellant’s rights of defence,
it should be recalled that the rights of the defence
are fundamental rights forming an integral part of
the general principles of law whose observance
the Court ensures (judgment of 25 October 2011,
Solvay v Commission, C-109/10 P,
EU:C:2011:686, paragraph 52 and the case-law
cited). That general principle of EU law is
enshrined in Article 41(2)(a) and (b) of the
Charter of Fundamental Rights of the European
Union and applies where the authorities are
minded to adopt a measure which will adversely
affect an individual (see, to that effect, judgment
of 16 January 2019, Commission v United Parcel
Service, C-265/17 P, EU:C:2019:23, paragraph 28
and the case-law cited).”

¢ EVH (C-464/23 P), paragraph 211, final
sentence. “That being so, where an institution
enjoys broad discretion, observance of procedural
guarantees is of fundamental importance,
including the obligation for that institution to
examine carefully and impartially all the relevant
aspects of the situation in question (judgment of 4
May 2023, ECB v Crédit lyonnais, C-389/21 P,
EU:C:2023:368, paragraph 57 and the case-law
cited).”

Two things follow. The opinion is not short of
authority. It is short of authority from the field whose
vocabulary the DMA uses, and the field was one
or two edges away. Of the eight judgments above,
four would have supported the opinion with a
competition-law source it does not have, Aalborg for
the burden, Hiils for the presumption of innocence,
Hoffmann-La Roche for the word “exceptionally”

and Android for the ecosystem. Three would have
obliged it to say in terms what it leaves implicit.
Impala and CK Telecoms would have put on the
page that the gatekeeper’s rebuttal standard exceeds
the Commission’s prohibition standard. EIf Aquitaine
would have joined the standard of proof to the right
to be heard, since the Court there made the second
a condition of the first. EVH would have made the
opinion choose between a Commission with no
discretion and a Commission that weighs whether
arguments are genuinely compelling.

For the next notification, three paragraphs to cite. EIf
Aquitaine, paragraph 62, for the proposition that a
presumption is acceptable only if the rights of the
defence are safeguarded in the rebuttal. Aalborg,
paragraph 79, for the proposition that an evidential
burden on the company does not displace the legal
burden on the authority, so that the DMA’s reversal of
the legal burden must be justified from the regulation
itself and not from competition law. CK Telecoms,
paragraph 87, for the comparison the Commission
will not want to make.

Exhibit 6: Five defi-
nitions of "ecosys-

What each text puts inside the word ecosystem

¢ Google Android, General Court (T-604/18),
paragraph 116. “Thus, in a digital ‘ecosystem’,
which brings together several categories of
supplier, customer and consumer and causes them
to interact within a platform, the products or
services which form part of the relevant markets
that make up that ecosystem may overlap or be
connected to each other on the basis of their
horizontal or vertical complementarity. Taken
together, the relevant markets may also have a
global dimension in the light of the system that
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brings its components together and of any
competitive constraints within that system or from
other systems”

Bytedance, General Court (T-1077/23),
paragraph 128. “The DMA does not comprise a
definition of the term ‘ecosystem’. Nevertheless,
the meaning of that concept can be inferred from
recitals 3, 32 and 64 of the DMA, from which it is
apparent, in essence, that a digital platform
ecosystem may consist of one or more CPSs and
other services connected to them, for example by
means of technological links or interoperability;
this is liable to exacerbate entry barriers for
competitors of those undertakings and increase
the cost of switching providers for end users,
making it more difficult for existing or new
market operators to compete with those
undertakings or contest their position.”

Bytedance, General Court (T-1077/23),
paragraph 129. “Consequently, a digital
‘ecosystem’ exists where several categories of
suppliers, customers and consumers are brought
together and interact within a platform, and where
the products or services comprising that
ecosystem may overlap with, or be connected to,
each other in terms of their horizontal or vertical
complementarity.”

Opinion, point 60 (opening). “As a preliminary
remark, in paragraphs 128 to 131 of the judgment
under appeal, the General Court observed that
while the DMA does not provide a definition of an
‘ecosystem’, the meaning of that concept can be
inferred from its recitals.”

Google Android, Court of Justice (C-738/22 P),
paragraph 273. “It is true that the Court has held
that that analysis may prove to be relevant for
pricing practices as well as for non-pricing
practices, depending on the circumstances.
However, as the Advocate General noted in points
131 and 132 of her Opinion, and in accordance
with the case-law recalled in paragraph 271 of the
present judgment, there are situations in which it
is not possible, nor does it make sense, to base the
analysis of exclusionary effects of particular
conduct on the question whether an as-efficient
competitor could replicate that conduct. That is
particularly so where the structure of the market,
involving, for example, an ecosystem
characterised by significant barriers and network
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effects, and the conduct at issue make the entry,
maintenance or even emergence of an as-efficient
competitor practically impossible.”

Booking/eTraveli, General Court (T-1139/23),
paragraph 471. “Second, it should be recalled
that, in the present case, the increment in the
applicant’s market share would be achieved
through high growth in one of the few channels
for acquiring hotel customers which the applicant
does not yet dominate, namely flights, thereby
creating a travel ecosystem which would be
difficult for other OTAs to replicate, since the
applicant would be the leader on both the hotel
OTA market and the flight OTA market (see
paragraph 440 above). That growth is, in addition,
likely to affect in particular certain OTAs which
the Commission expressly identified in the
contested decision and which, despite their
currently modest position on the hotel OTA
market, must be regarded as playing a sufficiently
important role in the competitive process on that
market that the impact on their competitiveness
can be regarded as capable of having a negative
impact on the dynamics of competition (see
paragraph 439 above).”

Draft Merger Guidelines, paragraph 252
(footnote markers omitted). “Entrenchment
occurs when the merged firm gains control over
certain assets in a way that structurally creates or
reinforces existing barriers to entry and expansion
resulting in reduced market contestability.
Entrenchment gives rise to dynamic
anticompetitive effects by deterring the prospect
of future entry, expansion or innovation by current
or potential competitors. A merger may result in a
SIEC when it leads to the entrenchment of a
dominant position within a ‘core market’ or across
closely related markets, which may consist of one
or several distinct but interconnected markets
(‘ecosystem’). A merger may lead to
entrenchment in the presence of the following
factors.”

Draft Merger Guidelines, footnote 334. “See
Market Definition Notice, paragraph 104. For
instance, (digital) ecosystems can, in certain
circumstances, consist of a primary core product
and several secondary (digital) products whose
consumption is connected to the core product,
e.g., by technological links or interoperability. See
also Judgment of 14 September 2022, Google and
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Alphabet v Commission, T-04/18, EU:T:2022:541
for an example of a digital ecosystem
encompassing products built around a mobile
operating system, including hardware, an
application store and software applications.”

Four observations. Paragraph 129 of Bytedance
reproduces the structure and most of the words of
paragraph 116 of Android, “several categories of
supplier, customer and consumer”, “interact within a
platform”, “horizontal or vertical complementarity”,
and cites the DMA’s recitals instead. The opinion
endorses the definition and adds nothing. Booking
defines nothing and uses the word as a finding of
fact from internal documents. The draft guidelines
are the only text that cites Android, in a footnote,
as an example rather than a source. And the Court
of Justice, in Android this July, used the word as
a legal category once, at paragraph 273, not as a
definition but as a market structure in which the as-
efficient-competitor test stops making sense. Its other
appearances in that judgment are the proper name of
Google’s system or the parties’ arguments.

The record. “Ecosystem” appears in 7 of 1,061
judgments, Intel before the General Court in 2014
(one mention, in a Dell document), Android GC (59),
Android CJ (15), Superleague (one), T-452/20 (one,
in a search term), Booking (20) and Bytedance (59).
It appears in 69 merger cases (76 decision
documents), none before 2008 and 52 from 2016
onward, with a peak in 2021. The decisions that use
it most are Booking/eTraveli (30), Google/Fitbit (27),
Oracle/Sun (21), Broadcom/VMware (21), Meta/
Kustomer (19) and ARM/Giesecke/Gemalto (17).

Two words in the merger decisions

Exhibit 7: The mul-
ti-homing ledger

The three Court passages. Two reject the argument.
The third, Booking, accepts it as to the Commission’s

method and leaves the prohibition standing.

¢ Bytedance, General Court (T-1077/23),
paragraph 171. “It should be noted that, in the
context of digital services in general and online
platforms in particular, the concept of ‘multi-
homing’ describes the situation in which users use
several competing digital services in parallel; in
the present case, those services are online social
networking services.”

¢ Bytedance, General Court (T-1077/23),
paragraph 179. “It is also important to note that
the lock-in effects that an online social
networking platform may have on its users is a
factor different from that relating to the existence
or absence of ultihoming, as is apparent from
recitals 2 and 13 of the DMA. Such effects may
rise even in the presence of multi-homing,
depending, for example, on the significant
network effects generated by the platform in
question, the intensity of use of a given online
social networking platform, the stronger
engagement of certain categories of users with
that platform, or behavioural bias which certain
groups of users might display towards such a
platform, to which they may be particularly
attached. In addition, even in the presence of
multi-homing, some users may be faced with
switching costs when they switch the focus of
their activities from one platform to another, such
as those linked to adjusting their content to the
format and algorithm of the various platforms, as
the Commission rightly observed in recitals 136 to
139 of the contested decision.”

¢ Bytedance, General Court (T-1077/23),
paragraph 198. “Second, and as explained in
recital 141 of the contested decision, the
asymmetric nature of multi-homing, as far as
TikTok users are concerned, can be explained by
the economic and historical context in which
online social networks operate in the Union. It is
common ground that Facebook and Instagram had
been active in the Union long before TikTok and
that the former already had a large user base in the
Union before TikTok was launched in the internal
market. In those circumstances, it was to be
expected that a large proportion of TikTok users
were already using Facebook and Instagram prior
to the launch of TikTok and would continue to do
80, in parallel, thereafter.”
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¢ Bytedance, General Court (T-1077/23),

paragraph 200. “In any event, the applicant has
not demonstrated that the asymmetric nature of
multi-homing as practised by TikTok users, on the
one hand, and Facebook and Instagram users, on
the other, was due not to the economic and
historical context in which online social networks
operate in the Union (see paragraph 198 above),
but to the absence of network effects and lock-in
effects on TikTok.”

Opinion, point 55. “However, that line of
argument disregards the manner in which the legal
presumptions operate against the undertaking
meeting one of the quantitative thresholds of
Article 3(2) of the DMA. A case in point is
provided by Bytedance’s own illustration, wherein
the presumed circumstance was inferred from the
number of users and not from the fact that they do
not engage in ultihoming. The demonstration of
prevalent multi-homing alone is therefore not
sufficient manifestly to call into question the
presumption because the lack of multi-homing is
only one of the proxies for the presumed
important gateway position of the CPS in
question.”

Opinion, point 111. “However, not only is
Bytedance incorrect to assert that there is
necessarily a link between multi-homing and a
lack of lock-in effects, (23) but it also
misrepresents the possible alternative explanation
of the asymmetrical nature of multi-homing
among OSNs’ users. In paragraph 198 of the
judgment under appeal, the General Court
repeated the point made by the Commission that
this asymmetry is likely to be due to the fact that
Facebook and Instagram have been in operation
for a longer period in the European Union and that
they had a large user base in the European Union
before TikTok was launched in the internal
market. The other non-designated platforms
mentioned by Bytedance do not appear to meet
the second criterion (having a large user base in
the European Union) and it does not appear to
argue otherwise.”

Booking/eTraveli, General Court (T-1139/23),
paragraph 409. “Therefore, hotels’ incentives to
multi-home depend on the bookings which they
expect to make via each hotel OTA. According to
the Commission, if post-transaction, the number
of bookings on alternative hotel OTAs is likely to
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diminish or, at least, risks not increasing as much
as would have been possible absent the
transaction, hotels will, post-transaction, be more
likely to terminate their commercial relationships
with the applicant’s competitors, while joining or
remaining on the applicant’s platform in order to
access its increasing end-customer base (recitals
230,952 and 953 of the contested decision).”

* Booking/eTraveli, General Court (T-1139/23),

paragraph 415. “It follows, first, that the
applicant’s argument based on the widespread use
of channel managers is admissible and, second,
that the Commission failed to examine that
argument, which, if it were established, could call
into question its statement that hotels can
generally manage only a limited number of hotel
OTAs.”

¢ Booking/eTraveli, General Court (T-1139/23),

paragraph 417 (opening). “It must be held that
the Commission did not comply with that
obligation when it failed to examine the
applicant’s argument concerning the widespread
use of channel managers. Therefore, the evidence
provided by the Commission is not capable of
substantiating its conclusion that the applicant’s
acquisition of additional customers post-
transaction would be likely to result in hotels
terminating their commercial relationships with
other hotel OTAs. Indeed, if the use of a channel
manager were to allow hotels to maintain
relationships with a number of OTAs without
substantial additional costs or workload, the
relatively limited loss of customers suffered by
OTAs other than the applicant post-transaction
ought not to encourage hotels to reconsider their
relations with those OTAs.”

The multi-homing argument before the Commission, and before the Courts

75
Commission merger decisons, 1998 to 2025 (41)

The multi-homing argument before the Commission
and before the Courts

The 41 decisions, coded. “Accepted” means the
Commission relied on multi-homing in its own
assessment to dismiss or reduce a concern.
“Rejected” means it found the argument insufficient.
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“Descriptive” means the term appears in a market
description or a boilerplate passage without bearing
on the outcome. The last category, raised nd not
decisive, means the notifying party argued it and the
decision does not rule on it.

Exhibit 7: The multi-homing ledger

ORI

ERR-00-20- 0800828 08

BREERERERRBEE

§

§

§

FEEEEEE

Accepted 19, rejected 7, descriptive 11, raised and
not decisive 4. The seven rejections are the two
internet backbone cases of 1998 and 2000, and five
since 2016, LinkedIn, Deutsche Borse/LSE,
Kustomer, VMware and Booking. Those five ended
in commitments or prohibition. The pattern is not that
multi-homing is a bad argument.

It is that it is a clearance argument, and the cases
in which it fails are the cases that reach a court.
Booking shows the ceiling. Even where the General
Court faulted the Commission for not examining it,
the prohibition stood (paragraphs 415 to 417 and
473).

Exhibit 8: The right
to be heard, substi-
tuted

* General Court, paragraph 353. “In the third
place, it must be held, by contrast, that, as the
applicant claims — without serious challenge on

the part of the Commission — the applicant did not
have the opportunity to submit its observations
during the administrative procedure on the
Commission’s finding in recital 132 of the
contested decision that ByteDance had its own
ecosystem, with the result that its right to be heard
had been infringed. While the absence of an
ecosystem and its consequences for the
designation of ByteDance as a gatekeeper had
admittedly been the subject of discussions
between the parties, the Commission had not
informed the applicant of its view that, as a matter
of fact, ByteDance did have an ecosystem.”

General Court, paragraph 370. “In those
circumstances, the applicant has failed to show, in
accordance with the case-law referred to in
paragraph 355 above, that it cannot be entirely
ruled out that the Commission’s decision would
have been different if it had had the opportunity to
comment on the findings made in recital 141 in
fine of the contested decision concerning the
intensity of use of TikTok.”

Opinion, point 156. “Against that backdrop, first,
as already observed by the General Court, (40) the
right to be heard does not require that, before
taking a final position on the assessment of the
evidence submitted by a party, a competent
authority must offer that party a further
opportunity to comment on that evidence.
Secondly, an undertaking which has itself
submitted the relevant facts and evidence is
ordinarily in a position to address their relevance
to the assessment at the time of submission. (41)”

Opinion, point 157. “Thirdly, the Court’s case-
law makes clear that, where a competent authority
has no discretion and is required to draw a legal
consequence from a specific circumstance that is
the premiss of its decision, the right to be heard
requires that the affected party be given an
effective opportunity to express its view on both
that circumstance and the applicability of any
exception to drawing that legal consequence from
it. (42) The right to be heard does not, however,
require the authority to disclose its intended
decision or its provisional assessment to the
affected party. It requires the authority to take into
account the observations submitted and to
examine carefully and impartially all the relevant
aspects of the case, and to give a detailed
statement of reasons for its decision. (43)”
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¢ Opinion, point 184. “Overall, it follows that the
General Court erred in law in finding that the
Commission was required to give Bytedance the
opportunity to submit observations on its findings
in recitals 132 and 141 of the decision at issue.
That said, it is also apparent that, in paragraphs
353 and 370 of the judgment under appeal, the
General Court was entitled to conclude that the
arguments alleging a breach by the Commission
of Bytedance’s right to be heard in respect of
those recitals had to be rejected.”

The sources of point 156 are a trade-mark appeal and
a return decision under the Return Directive.

¢ Tulliallan Burlington (C-155/18 P), paragraph
94. “The right to be heard extends to all the
factual and legal material which forms the basis
for the decision, but not to the final position which
the authority intends to adopt (order of 8
September 2015, DTL Corporacién v OHIM,
C-62/15 P, not published, EU:C:2015:568,
paragraph 45). That right does not require that,
before taking a final position on the assessment of
the evidence submitted by a party, the Board of
Appeal of EUTPO must offer that party a further
opportunity to comment on that evidence
(judgment of 19 January 2012, OHIM v Nike
International, C-53/11 P, EU:C:2012:27,
paragraph 53). In addition, a party which itself
submitted the facts and evidence in question was
by definition in a position to state their possible
relevance to the resolution of the dispute at the
time when it submitted them (order of 4 March
2010, Kaul v OHIM, C-193/09 P, not published,
EU:C:2010:121, paragraph 66).”

¢ Boudjlida (C-249/13), paragraph 55. “It follows
that the right to be heard prior to the adoption of a
return decision must be interpreted not as meaning
that the authority concerned is required to warn an
illegally staying third-country national, prior to
the interview organised with a view to that
adoption, that it is contemplating adopting a
return decision against him, to disclose to him the
evidence on which that authority intends to rely to
justify that decision, or again to allow him a
period for reflection before admitting his
observations, but as meaning that that third-
country national must have the opportunity
effectively to submit his point of view on the
subject of the illegality of his stay and reasons
which might, under national law, justify that
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authority refraining from adopting a return
decision.”

Both say what the opinion says. Neither concerns
an undertaking facing a regulatory status with, in
the opinion’s own words at point 152, “significant
legal and operational consequences”. Al-Jubail, cited
at footnote 46, says that institutions must be “all
the more scrupulous” where the rules provide fewer
guarantees, which reads as a caution against the
opinion’s conclusion rather than for it.

¢ Al-Jubail (C-49/88), paragraph 16. “It should be
added that, with regard to the right to a fair
hearing, any action taken by the Community
institutions must be all the more scrupulous in
view of the fact that, as they stand at present, the
rules in question do not provide all the procedural
guarantees for the protection of the individual
which may exist in certain national legal
systems.”

Exhibit 9: What the
Court did not ask,
and a ledger

The Court confined the opinion to the first and third
parts of the first ground and to the substitution of
grounds (point 11). The second, fourth and fifth parts
of the first ground, which concern the presumptions
under Article 3(2)(a) and (c), significant impact and
entrenched and durable position, have no opinion.
The Court may decide hem without one.

Five predictions, to be revisited at judgment.

Exhibit 9: What the Court did not ask, and a ledger

What to watch

Whether the Court follows point 23 and makes the
market investigation an obligation, which no
designation decision so far has had to reckon with.
Whether it follows points 130 and 131 and closes
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the evidentiary window at notification, which would
change how every notification is drafted. Whether it
mentions Article 102 at all. Whether paragraph 40
of the General Court judgment, on which Booking/
eTraveli rests part of its evidence analysis, survives
untouched. And whether the next court to define an
ecosystem, in the DMA, in Article 102 or in merger
control, cites the other two.

Method note

The opinion was taken from InfoCuria in its original
English and split into its 186 points. The General
Court judgment was taken from EUR-Lex, split into
its 381 paragraphs and added to the corpus. Every
judgment the opinion cites was checked at the cited
paragraph, in the corpus for the six competition
judgments and on EUR-Lex for the six others. The
omissions in Exhibit 5 were found by taking the four
competition judgments the opinion cites, listing the
concept nodes they share in the graph, and ranking
the other judgments at those nodes by degree. Each
candidate was read at the paragraph, in the corpus or
live on EUR-Lex, and kept only where the paragraph

decides a question the opinion decides. The standard-
of-proof phrases, “ecosystem” and “multi-homing”
were searched across the 1,061 judgments of the
corpus and the 8,859 Commission merger decisions
in the companion corpus, with counts by year. The
41 decisions mentioning multi-homing were coded
by reading each passage. The coding is mine and
the categories are stated in Exhibit 7. The ecosystem
matrix records which elements each text names, not
how it weighs them.

On the use of Al. The SAGE publishing guidelines
distinguish assistive uses of Al from generative ones
and ask for disclosure of the second. This piece used
the first. Al corrected grammar and punctuation,
reordered paragraphs I had drafted, formatted
references, and ran a retrieval routine I designed.
The routine matched each point of the opinion to the
paragraphs it reviews and cites and pulled the texts
from the official sources. The word counts across
the two corpora came from the same routine. The
questions, the reading, the coding of the decisions
and the prose are mine, and so is the responsibility for
them.

See also: The EU Court of Justice’s Advocate General proposes dismissing a Big Tech company’s appeal
against its gatekeeper designation under the Digital Markets Act (ByteDance) — 15 October 2026, Art. 140029
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